STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQARD OF
NURSI NG,

Petiti oner,

CECI L HAROLD FLOYD,

)
)
)
)
VS. ) Case No. 97-4083
)
)
Respondent . )

)

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was conducted in this
case on July 9, 1999, in Largo, Florida, before Carolyn S
Holifield, a duly-designated Adm nistrative Law Judge, Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Howard M Bernstein, Esquire
Agency for Health Care Adm nistration
Allied Health - Medical Quality Assistance
2727 Mahan Drive, Building 3
Tal | ahassee, Florida 32308-5403

For Respondent: No Appearance

STATEMENT OF THE | SSUES

Whet her Respondent engaged i n unprofessional conduct and, if
so, what penalty should be inposed on his nursing |icense.

PRELI M NARY STATEMENT

In a three-count Adm nistrative Conplaint dated June 26
1997, the Departnment of Health, Board of Nursing (Departnent),

charged Respondent, Cecil Harold Fl oyd (Respondent), with



engagi ng i n unprofessional conduct wthin the neaning of
specified statutes and rul es governing the regul ati on of nursing.
Count 1 alleged that Respondent engaged in conduct that failed to
conformto the mniml acceptabl e standards of prevailing nursing
practice and, thus, is subject to disciplinary action pursuant to
Section 464.018(1)(h), Florida Statutes. Count Il of the

Adm ni strative Conplaint alleged that Respondent adm ni stered
medi cations or treatnment in a negligent manner and is subject to
di sciplinary action pursuant to Rule 64B9-8.005(1)(e)2., Florida
Adm nistrative Code. Finally, Count 11l alleged that Respondent
commtted acts of negligence or gross negligence by om ssion or
conmi ssion and, therefore, is subject to disciplinary action
pursuant to Rule 64B9-8.005(1)(e)12., Florida Adm nistrative
Code.

The Adm ni strative Conplaint clainmed that the act which
constitutes the basis for the alleged violations was Respondent's
recordi ng observations in the nurse’s notes about Patient MF.
but noting only that the patient should be nonitored. Also, it
was alleged that the patient’s roommate had indicated that she
believed MF. had suffered a stroke due to the fact that she
coul d not swallow and her speech was sl urred.

Respondent chal |l enged the allegations and tinely requested a
formal hearing. The matter was forwarded to the Division of
Adm ni strative Hearings for assignment of an Adm nistrative Law

Judge to conduct the hearing.



Pursuant to an Order issued May 22, 1998, Adm ssions 1-8 of
the Departnent's Request for Adm ssions were deened admtted by
Respondent and, thus, required no proof of hearing.

At hearing, the Departnent called four witnesses: Katie
Appel gate; Mary Edwards; Donna Gondak; and Conchita McClory. The
Department offered and had four exhibits received into evidence.
Respondent failed to appear at hearing and no evi dence or
testi nony was presented on his behalf.

At the conclusion of the hearing, Petitioner requested that
the record remain open until July 29, 1999, to allow Petitioner
to take the deposition testinony of Patient EEM and Di ane Nora,
the Departnent's expert witness, and to late-file those
depositions and the Departnent's Exhibits 1, 2, 3 and 5.
Thereafter, the Departnent requested and was granted an
addi tional extension of tinme in which to file its late-filed
exhi bits and proposed recomended order. The Departnent's
Exhibits 2 and 3 were filed on Septenber 28, 1999, and the
Department's Exhibit 5 was filed on Septenber 30, 1999. The
af orenenti oned depositions and the Departnent's Exhibit 1 were
not filed with the Division of Adm nistrative Hearings, and,
therefore, are not a part of the record in this case.

A Transcript of the proceeding was filed on July 27, 1999.
Petitioner filed a Proposed Recormended Order which has been
considered in preparation of this Recommended Order. Respondent

did not file proposed findings of facts and concl usions of |aw.



FI NDI NGS OF FACT

1. The Departnent of Health is the state agency charged
with regulating the practice of nursing pursuant to Chapter 464,
Fl ori da Statutes.

2. Respondent, Cecil Harold Floyd, was at all tines
material hereto a |icensed practical nurse in the State of
Fl orida, having been issued a |license nunbered PN 0960631.

3. At all tinmes material hereto, Respondent was enpl oyed
as a licensed practical nurse by the North Shore Senior Adult
Community in St. Petersburg, Florida.

4. At all times material hereto, Respondent was assigned
to care for Patient MF., a patient in the skilled nursing
section of the North Shore Senior Adult Community.

5. On February 26-27, 1996, Respondent worked as the
charge nurse on the 11:00 p.m to 7:00 a.m shift. On
February 27, 1996, at approximately 6:00 a.m, Respondent wote
in the nurse's notes that Patient MF. was |ethargic and having
difficulty swallow ng; that the patient's bottom dentures were
out; and that the patient's tongue was over to the right side.
In this entry, Respondent also noted "will continue to nonitor."

6. After Respondent conpleted his shift on February 27,
1996, Conchita McC ory, LPN, was the charge nurse in the skilled
nursing facility at North Shore Senior Adult Community. At about
8:10 a.m, Nurse McCory was called by the CNA who was attenpting

to wake up Patient MF. Upon Nurse McCory's entering Patient



MF.'s room she observed that the patient was sl eeping,
incontinent, and restless and that the right side of the
patient's face was dropping. Based on these observations, Nurse
McClory believed that Patient MF. may have suffered a stroke and
she imedi ately called 911. Followi ng the 911 call, Patent MF.
was taken to Saint Anthony's Hospital in Saint Petersburg,

Fl ori da.

7. Prior to comng to this country, Conchita McC ory had
been trained and worked as a registered nurse in the Philippines.
However, Ms. McClory is not licensed as a registered nurse in the
State of Florida.

8. Saint Anthony's Hospital's records regardi ng Patient
MF. indicate that the patient had a history of nultiple strokes
begi nning in 1986.

9. The Departnent’s Adm nistrative Conpl ai nt agai nst
Respondent included the follow ng factual allegations, all of
whi ch were all eged to have occurred on February 27, 1996:

a. At approximately 6:00 a. m, Respondent
recorded in the nurse’s notes that Patient
MF. was |lethargic and having difficulty
swal | owi ng; the patient's bottom dentures
were out; and the patient's tongue was over
to the right side. Respondent also noted in
the nurses' notes that Patient MF. should
continue to be nonitored.

b. Patient MF.'s roommate told Respondent
that she believed that MF. had suffered a
stroke because she could not swall ow and her

speech was sl urred.

c. At about 8:00 a.m, Patient MF.'s
roommate went to the nurses' station and



requested that a certified nurse's assistant
check on MF. Patient MF. was found
paral yzed on her left side, soaked in urine
and unabl e to speak.
10. There was no evidence presented to support the factual
all egations referenced in paragraph 9b and 9c above and i ncl uded
in the Adm nistrative Conpl aint.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.569 and 120.57(1), Florida Statutes.

12. Section 464.018(2), Florida Statutes, enpowers the
Board of Nursing to revoke, suspend, or otherw se discipline the
|icense of a nurse who is found guilty of any one of the acts
enunerated in Section 464.018(1), Florida Statutes.

13. Count | of the Adm nistrative Conplaint alleges that
Respondent engaged in conduct that failed to conformto the
m ni mal acceptabl e standard of prevailing nursing practice and,
therefore, is subject to disciplinary action pursuant to Section
464.018(1)(h), Florida Statutes. That section states:

(1) The follow ng acts shall be grounds for

disciplinary action set forth in this
section:

(h) Unprofessional conduct, which shal

i nclude, but not be limted to, any departure
from or the failure to conformto the

m ni mal standards of acceptable and
prevailing nursing practice, in which actual
injury need not be established.



14. Count Il of the Adm nistrative Conplaint alleges that
Respondent admi ni stered nedication or treatnments in a negligent
manner and that, as a result thereof, he is subject to
di sciplinary action pursuant to Rule 59S-8.005(1)(e)2., Florida
Adm ni strative Code (1997). That rul e has subsequently been
renunbered as Rul e 64B9-8.005(1)(e)2., Florida Adm nistrative
Code.

15. Count |1l of the Adm nistrative Conplaint alleges that
Respondent commtted acts of negligence or gross negligence by
om ssion or conm ssion and is, therefore, subject to discipline
pursuant to Rule 59S-8.005(1)(e)12., Florida Adm nistrative Code.
As noted in paragraph 14, that rule has been renunbered as
Rul e 64B9-8.005(1)(e)12., Florida Adm nistrative Code.

16. The rel evant provisions of Rule 64B9-8.005(1)(e),

Fl ori da Adm ni strative Code, provide the foll ow ng:
(1) The Board of Nursing shall inpose

di sciplinary penalties upon a determ nation
that a |license:

* * *

(e) Is guilty of unprofessional conduct
whi ch shall include, but not be [imted to:

* * *

2. Admnistering nmedications or treatnents
in a negligent manner; or

* * *

12. Acts of negligence, gross negligence,
ei ther by om ssion or conmm ssion;



17. In a license disciplinary proceeding such as this, the
burden is on the regulatory agency to establish the facts upon
which its allegations are based by clear and convi nci ng evi dence.

Ferris v. Turlington, 510 So. 2d 392 (Fla. 1987).

18. In this case, the Departnent has failed to neet its
burden of proof.

19. The evidence established that near the end of
Respondent's shift, he checked on Patient MF. and recorded in
the nurse's notes that the patient was | ethargic and having
difficulty swallow ng; that her bottom dentures were out; that
her tongue was over to the right side; and that the patient
shoul d conti nue to be nonitored.

20. No evidence was presented to establish Patient MF.'s
roommat e told Respondent that she believed that Patient MF. had
suffered a stroke because she could not swall ow and her speech
was slurred. Furthernore, there was no evidence that when
Patient MF. was checked at approximately 8:00 a.m on
February 27, 1999, she was found paral yzed on her left side,
soaked in urine, and unable to speak. The record |acks any
evi dence that Respondent’s conduct as described in paragraph 5
above, w thout nore, constitutes unprofessional conduct.
Accordingly, the Departnment has failed to prove by clear and
convi nci ng evidence that Respondent is guilty of the alleged

violations contained in the Adm nistrative Conpl aint.



RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Health, Board of Nursing,
enter a final order dism ssing the Adm nistrative Conpl ai nt
agai nst Respondent.

DONE AND ENTERED this 6th day of Cctober, 1999, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 6th day of October, 1999.

COPI ES FURNI SHED

Howard M Bernstein, Esquire

Agency for Health Care Adm nistration
Allied Health - Medical Quality Assistance
2727 Mahan Drive, Building 3

Tal | ahassee, Florida 32308-5403

Ceci|l Harold Fl oyd
1680 25th Avenue, North
St. Petersburg, Florida 33713-4444

Ruth Stiehl, Executive Director
Board of Nursing

Departnent of Health

4080 Wodcock Drive, Suite 202
Jacksonville, Florida 32207



Angela T. Hall, Agency derk

Department of Health

2020 Capital Circle, Southeast, Bin A02
Tal | ahassee, Florida 32399-1701

Pet e Peterson, General Counsel
Departnent of Health

2020 Capital Circle, Southeast, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.

10



